
Volume 161, No. 191

Copyright © 2015 Law Bulletin Publishing Company. All rights reserved. Reprinted with permission from Law Bulletin Publishing Company.

CHICAGOLAWBULLETIN.COM WEDNESDAY, SEPTEMBER 30, 2015

®

Agency ’s response in employment matter
undermines defense to ADA claim

Actions speak louder
than words — i t’s an
idiom that holds true in
many contexts, includ-
ing employment litiga-

tion.
The 7th U.S. Circuit Court of

Appeals recently affirmed this in
the case of 

, Nos. 13-1552 and 13-1553
(7th Cir. 2015), where a former
employee of the Illinois Depart-
ment of Children and Family Ser-
vices alleged that the DCFS vi-
olated the Americans with Disabil-
ities Act when it ordered her to
undergo a fitness-for-duty exam-
i n at i o n .

The 7th Circuit relied heavily on
the DCFS’ actions, particularly
those that were contrary to its
normal practices, in determining
that a reasonable jury could, in
fact, find that the DCFS violated
the ADA by requiring the plaintiff
to undergo a fitness-for-duty ex-
amination that was not consistent
with business necessity.

Plaintiff Margaret Wright had
worked for the DCFS as a case-
worker since 1982 when she was
assigned in 2005 to child named
CPL.

After youth suffered a “manick -
ing frenzy” that the youth’s psy-
chiatrist believed Wright caused,
the psychiatrist issued a medical
order barring Wright from further
contact with the youth.

In response to this
order, the DCFS re-
moved Wright from the
case and held a meeting
with the child’s psychi-
atrist during which a
DCFS representatives
told the psychiatrist that
Wright was “u n s u p e r v i s a b l e” and
that “they had been concerned
about [Wright] for a long time and
that at this time they were going
to ask her to go for an assessment
to see if she was fit to have that
type of work.”

The psychiatrist agreed with
this and issued a recommendation
stating he believed there was
“enough clinical data to wonder

about Wright’s ability to work with
c h i l d re n” and that “her mental
health needs to be assessed.”

On June 4, 2007, the DCFS di-
rected Wright to undergo an ex-
amination, based in part on the
p s yc h i at r i s t’s recommendation,
because it believed Wright had
“exhibited behavior that put into
question [her] personal safety and
that of others in the workplace.”

For almost two months Wright
continued to perform her job du-
ties while refusing to comply with
the order.

DCFS suspended Wright for 15
days citing insubordination and,
on July 30, placed her on desk
duty. While on desk duty, Wright
was forbidden from overseeing
cases and received no new assign-
ments. After further fitness-for-
duty directives and insubordina-
tion charges, Wright retired.

Wright sued the DCFS alleging
a violation of the ADA because
her examination was not job-re-
lated and consistent with business
n e ce s s i ty.

During trial, several DCFS em-
ployees testified as to DCFS’ nor -
mal practice for fitness-for-duty
examinations. In particular, nor-
mal practice was to place “field”
workers “on some sort of admin-
istrative restriction,” whether that
be “desk duty” or administrative
leave, to suspend their interac-
tions with clients.

Despite this practice, the DCFS
did not place Wright on desk duty.
Rather, it allowed her to continue
to oversee her normal caseload for
almost two months and even as-
signed her a new case that was
“s e n s i t i ve” in nature.

The evidence introduced at trial
showed that Wright’s supervisor
and a DCFS labor relations spe-
cialist had debated the merits of

placing Wright on desk duty. Dur-
ing this e-mail exchange, Wright’s
supervisor stated his opposition,
arguing that desk duty would
“serve no purpose.”

The labor relations specialist re-
sponded: “The point is that if we
believe that she is so incapable of
doing her work that we’re sending
her to be checked out, … [w]hy in
the world would we continue to
send her out to see kids and put
them in danger. … I t’s not meant
to get anything done … but to pro-
tect kids and our position.
“If, on the other hand, you’re

saying she doesn’t have any prob-
lems, then why am I wasting the
age n c y ’s time, resources and mon-
ey? ”

At trial, the DCFS moved for
judgment as a matter of law on
Wr i gh t’s ADA claim, which the

district court denied, and
the jury returned a ver-
dict for Wright. The
DCFS appealed the
co u r t’s ruling on its mo-
tion, while Wright ap-
pealed other rulings.

On appeal, the 7th
Circuit reiterated the

general rule under the ADA with
respect to fitness-for-duty exam-
inations, which is that such ex-
aminations must be “job -related
and consistent with business ne-
ce s s i ty.”

These elements are satisfied
when an employer has a reason-
able belief based on objective ev-
idence that an employee’s medical
condition will impair that employ-

e e’s ability to perform the essen-
tial functions of her job or result
in the employee posing a threat.
The 7th Circuit also held that
when determining “n e ce s s i ty,” one
should consider the employer’s
standard practice for examina-
tions and any “differential appli-
c at i o n” of a medical examination
re q u i re m e n t .

Applying the above, the 7th Cir-
cuit affirmed the decision that the
DCFS’s evidence was insufficient
to prove that its examination of
Wright was consistent with busi-
ness necessity. In making this de-
termination, the 7th Circuit fo-
cused on the fact that the DCFS,
contrary to its customary prac-
tice, allowed Wright to continue to
oversee her normal caseload while
her examination was pending and
even assigned her a new case that
was deemed sensitive.

The court held that the DCFS’
“inconsistent application” of its
procedures related to fitness-for-
duty examinations was “o b j e c t i ve
ev i d e n ce” that the examination
was inconsistent with business ne-
cessity and created a genuine is-
sue of material fact for a jury.

The court further found that
the e-mail correspondence be-
tween DCFS supervisors regard-
ing whether to place Wright on
desk duty indicated that “the ex-
amination was unrelated to
[DCFS’s] concerns about Ms.
Wr i gh t’s ability to perform her
j o b.”

In the 7th Circuit’s view, this
evidence undermined the agency’s
position and demonstrated that
the DCFS “did not believe that
Ms. Wright posed a safety risk
and, instead, considered her com-
petent to continue working with
approximately two dozen chil-
d re n .”

In light of this decision, em-
ployers should use caution when
ordering fitness-for-duty exami-
nations to ensure not only that
they follow their customary prac-
tices, but that their actions speak
as to their true concerns with the
e m p l oye e’s ability to perform her
j o b.

The court held that the DCFS’
“inconsistent application” of its

procedures related to fitness-for-duty
examinations was … inconsistent …
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